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Passed by Shri Darpan Amrawanshi, Joint Commissioner, CGST (Appeals), Noida
[Under Section 107 (11) of the CGST Act 2017

The present two appeals have been filed by the Principle
Commissioner, CGST, NOIDA through authorization to the Assistant
Commissioner, CGST Division-VI, NOIDA (hereinafter referred to as
the "Appellant"), against the two refund sanctioning orders
(hereinafter referred to as the "impugned order") in respect of M/s
Curadev Pharma Pvt. Ltd., B-87, Sector-83, NOIDA (hereinafter
being referred to as the “respondent party”) issued by the Assistant
Commissioner, CGST, Division-VI, Noida (herein after referred to as
the "original adjudicating authority"), :-

TABLE-1
Appeal No. and date O-IN-O No, and date Refund Refund application
amount ARN No. and date
sanctioned
in Rs.
198/GST/APPL- 26/R/AC/DIV.VI/N/2022- | 64,88,100 AA0908221631646
NOIDA/NOI/2022-23 23 ( Onlile RFD-06 dated 31.08.2022
dated 29.03.2023 No0.ZC0909220196390 Period 04/2022 to
dated 15.09.2022 June 2022
52/GST/APPL. 74/R/AC/DIV.VI/N/2022- | 42,25,000 AA091222070898U
NOIDA/NOI/2023-24 23 ( Onlile RFD-06 dated 15.12.2022
dated 03.07.2023 N0.ZG0901230036248 Period July 2022 to
dated 04.01.2023 September 2022

2. Briefly stated the facts of the case are that the appellant is
registered as tax Payer under CGST Act, 2017 having GSTIN
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09AADCC8368D1ZI. The appellant has filed the above stated two
refund claims as detailed in the column no.03 of the table no. 1
supra against the accumulated ITC on account of export of Services
without payment of Tax for the aforesaid periods.

3. The said two refund claims were sanctioned to the appellant by
the adjudicating authority vide the impugned two orders.

4. Instantly the appellant department is in appeal on the following
grounds :-

4.1 that as per the provisions of Section 2(6) of the IGST Act, 2017,
inter alia, one of the major condition to qualify as export of services
is that place of supply of services should be out-side India.

4.2 that in the instant case the respondent party has entered into
the License and Collaboration Agreement with Bayer AG,
Rechnungseingangsstelle 51368 Leverkusen, Germany ( “Bayer”)
for the identification and discovery of STING antagonists for the
treatment of autoimmune disease, suitable for clinical development
through the performance of research program. As per the terms of the
Licence and collaboration Agreement, Bayer will reimburse the
Company for performing its part of research activities i.e. synthesis
and testing of compounds.” Further in the reply dated 10.03.2023 it
is also submitted that " all the research activities being performed by
the company, are carried out at its principal place of business (B-87,
Sector-83, Noida, Gautam Budh Nagar, 09, 201305) which is
recognized as the in-house R & D unit by the Ministry of Science &
Technology, Department of Scientific and Industrial Research, for
which the reimbursement made by the party are actually on account
of research activities performed by the party within the “taxable
territory of India”. Thus in view of above, the research activities
(Synthesis & Testing of Compounds, HSN-99813) do not qualify as
export of services as the same have been actually performed with in
the taxable territory of India.

4.3 Accordingly, in terms of Sub Section 3(b) of Section 13 of the
Integrated Goods & Services Tax Act, 2017, the place of supply of
services in the instant case appears to be the location where the
service are actually performed i.e. within the taxable territory of India.
Therefore, the conditions of the definition of “export of services” under
Sub Section 6(iii) of Section 2 of the Integrated Goods & Services Tax
Act, 2017 is not fulfilled in the instant case. As the place of supply of
services appears to be within the taxable territory of India.

4.4 In view of the above, it is apparent that place of supply of services
in respect of the services provided by M/s. Curadev Pharma Private
198/GST/APPL-NOIDA/NOI/2022-23 Page 2 of 12 3 « T




Limited is not outside India as the case appears to be covered under
Section 13 (3) (b) of the IGST Act, 2017 and thus conditions of export
provided under Sub Section 6(iii) of Section 2 of the Integrated Goods
& Services Tax Act, 2017 is not fulfilled. Therefore, the services so
provided covered under the impugned refund claim do not qualify as
export of services and hence no refund was admissible to the claimant.

5. The appeal papers were submitted to the respondent party for
their para-wise comments and counter affidavit. The respondent
party vide their letter dated 25.10.2023 submitted as under :-

5.1 That, the Review Application filed by the Appellant is illegal,
invalid and without the authority of law

5.2 That, the Review Application is beyond the scope of the
impugned order and is illegal and without the authority of law:

5.3 That, the Review Application is based on the misinterpretation
and the misapplication of the provisions of section 13 (3)(b) of the
IGST Act, 2017 and is not maintainable in law.

5.4 that there is a complete misinterpretation and misapplication
of the provisions of the said section 13 of the IGST Act, 2017 and
sub-section (3)(b) thereof in particular. As explained by the
respondent by its letter dated 10.03.2023, it has entered into a
Licence and Collaboration Agreement with Bayer AG, Germany for
the identification and discovery of STING antagonists for the
treatment of the autoimmune disease, suitable for clinical
development through the performance of research programme. As
per the terms of the Agreement, Bayer AG would reimburse the
respondent for performing its part of the research activities i.e.
synthesis and testing of compounds. All the research activities are
carried out by the respondent at its principal place of business
situated at Noida, U.P., India which is recognised as the inhouse R
& D unit by the Ministry of Science and Technology, Department of
Scientific and Industrial Research.

5.5 that the activity of the synthesis and testing of compounds in
terms of the agreement with the foreign client namely, Bayer AG
were clearly falling within the scope of ‘export of services’ as
defined in section 2 (6) of the IGST Act, 2017 in as much as all the
conditions prescribed therein stood satisfied as explained below:
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» Location of the supplier of service shall be in India [s.2(6)(i)]:

The respondent, the supplier of the service is located in India.
® The location of the recipient of the service is outside India

[s.2(6)(ii)]:

The location of the recipient of the service i.e. Bayer AG is outside
India.
® The place of supply of service is outside India [s. 2(6)(iii)]:

5.6 The place of supply in the present case and considering the
nature of activity and the contractual arrangement is required to
be determined in terms of sub-section (2) of section 13 of the IGST
Act, 2017 since none of the provisions of sub-sections (3) to (13) of
section 13 is applicable or relevant in the present case.
Consequently, the place of supply of service is required to be
determined in terms of section 13 (2) of the IGST Act, 2017 and that
is, the location of the recipient of the service which admittedly is
outside India.

5.7 That all the conditions prescribed in section 2(6) of the IGST Act,
2017 stood satisfied in the present case so as to bring the supply of
services rendered by it to Bayer AG within the scope of the ‘export
of services’ as defined therein, and consequently, the refund was
correctly and justifiably sanctioned by the impugned order by the
Ld. Assistant Commissioner.

5.8 that the reliance placed on sub-section (3)(b) of section 13 and
its application pressed into service by the appellant by the Review
Application is improper, illegal, and based on misconception,
misreading, and misinterpretation of the said provisions. The
respondent submits that the ‘performance-based supply of service’
criteria prescribed under section 13 (3)(b) of the Act has no
relevance or application in the present case

5.9 That it is evident that clause (b) of sub-section (3) has no
application whatsoever by any stretch of imagination. The
reviewing authority has failed to appreciate that the criteria of the
location of the actual performance of service is prescribed in sub-
section (3) of section 13 only in respect of the following services,
viz:
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e Services supplied in respect of goods which are required to
be made physically available by the recipient of services to the
supplier of services [clause (a)];

e  Services supplied to an individual, represented either as the
recipient of services or a person acting on behalf of the recipient,
which require the physical presence of the recipient or the person
acting on his behalf, with the supplier for the supply of services
[clause (b)].

5.10 that clause (b) of subs-section (3) also does not apply in the
present case since the recipient is not an individual in the present
case nor the rendering of the service by the respondent required
the physical presence of the recipient i.e. Bayer AG or the person
acting on its behalf, with the supplier for the supply of service. Itis
evident that the inference about the applicability of section 13 (3)
is drawn only on the basis of the expression ‘services are actually
performed’ used therein. However, it has not been appreciated and
in fact has been ignored that the criteria of actual performance of
service is restricted to only the specified services as per clause (a)
or (b) of sub-section (3), and neither has any relevance or
applicability in the present case. There is, therefore, improper and
erroneous reading and application of section 13 (3) of the IGST
Act, 2017 in the present case by the Review Application which is
illegal and without the authority of law.

6.0 That without prejudice to the submissions made hereinabove,
the respondent submits that the reviewing authority has also
completely overlooked the binding notification no. 04/2019-
Integrated Tax dated 30.09.2019 issued by the Central
Government, on the recommendation of the GST Council, and in
terms of section 13 (3) of the IGST Act, 2017 specifying, inter alia,
the place of supply in respect of certain specified services. The
services rendered by the respondent are squarely covered within
the scope of para 1 of Table ‘A’ read with para 1 and 2 of Table ‘B’
of the notification and therefore, the conclusion is inescapable that
the place of supply of service rendered by the respondent is the
location of the recipient of the services and that is, outside India
since the conditions prescribed at para 1 of Table ‘A’ to the
notification are satisfied in the present case.

6.1 that the Review Application is devoid of any substance or merit,
illegal, based on misreading, misinterpretation and misapplication
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of the provisions of section 13 (3)(b) of the IGST Act, 2017, without
the authority of law and liable to be dismissed as unsustainable in
law.

PERSONAL HEARING:

7.Date of Personal Hearing was fixed in both the matters and Shri
Ashok K Beeyan, General Manager Commercial of the party along
with Shri Shailesh Seth, Advocate attended the same and reiterated
their written submissions. They had nothing more to add into the
matter.

DISCUSSION AND FINDINGS:

8. | have carefully gone through the facts of the case impugned
order, Statement of Facts & Grounds of appeal, documents on
record & submissions made during the personal hearing.

9. | first of all take up the procedural issues raised by the appellant.
| find that as per the column 05 of the APL-03 filed by the appellant
the impugned two orders were received by the appellant
department on 03.10.2022 and on 08.05.2023, a fact which has not
been disputed by the respondent party, and against this as per sub-
section 02 and 3 to Section 107 of the CGST Act, 2017 the two
appeal were to be filed within 06 months i.e. upto 02.04.2023 and
07.11.2023 respectively. However, juxtaposition to the above
requirement of laws in the instant case the two appeals were
29.03.2023 and 03.07.2023, therefore, | hold that the instant two
appeals have been filed within the statutory time limit of 06
months and the averments of the appellant on this count do not
have any merit and legality. | also find that as per the provisions of
sub-section 03 of the Section 107 of the CGST Act, the Principle
Commissioner, CGST, NOIDA was the proper officer and the proper
authority to file the instant appeal through the Assistant
Commissioner, CGST, Division-VI, NOIDA and the averments of the
res[pendent have no legality and substance in then on this issue.

10.1 | find that the following core issue need to be answered in the
instant case is what is place of provision of the services being
provided by the appellant and being claimed as Zero rated supply
of services or the Export of services.
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10.2 | observe that with a view to examine the facts of the case in
correct statutory perspective it is necessary to first of all examine
the relevant statutory provisions related to the definition of the
Zero rated supply i.e. export of services and the Place of Provisions
of services.

10.3 | find that sub-section 6 of Section 2 of the IGST Act, 2017
defines the Zero rated supply as under :-

“SECTION 2. Definitions. — In this Act, unless the context otherwise requires, -

(6) “export of services™ means the supply of any service when, -
(i) the supplier of service is located in India;

(ii) the recipient of service is located outside India;

(iii) the place of supply of service is outside India;

(iv) the payment for such service has been received by the supplier of service in convertible foreign
exchange [or in Indian rupees wherever permitted by the Reserve Bank of India]; and

(v) the supplier of service and the recipient of service are not merely establishments of a distinct person
in accordance with Explanation 1 in section 8;

7.4 From the above it can be seen that to qualify as export of services, inter
alia, on eof the major condition to be fulfilled is that the place of supply of
service should be out-side India.

7.5 Further, the provisions of Section 13 of the IGST Act, 2017 is to be
resorted to arrive at the Place of supply and the same read as under :-

“SECTION 13. Place of supply of services where location of supplier or location of recipient is
outside India. — (1) The provisions of this section shall apply to determine the place of supply of
services where the location of the supplier of services or the location of the recipient of services is
outside India.

(2) The place of supply of services except the services specified in sub-sections (3) to (13) shall be the
location of the recipient of services :

Provided that where the location of the recipient of services is not available in the ordinary course of
business, the place of supply shall be the location of the supplier of services.

(3)  The place of supply of the following services shall be the location where the services are actually
performed, namely :-

(@) services supplied in respect of goods which are required to be made physically available by the
recipient of services to the supplier of services, or to a person acting on behalf of the supplier of services
in order to provide the services :

Provided that when such services are provided from a remote location by way of electronic means, the
place of supply shall be the location where goods are situated at the time of supply of services :
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[Provided further that nothing contained in this clause shall apply in the case of services supplied in
respect of goods which are temporarily imported into India for repairs or for any other treatment or
process and are exported after such repairs or treatment or process without being put to any use in
India, other than that which is required for such repairs or treatment or process; |

(b) services supplied to an individual, represented either as the recipient of services or a person
acting on behalf of the recipient, which require the physical presence of the recipient or the Qerson
acting on his behalf, with the supplier for the supply of services.

(4) The place of supply of services supplied directly in relation to an immovable property, including
services supplied in this regard by experts and estate agents, supply of accommodation by a hotel, inn,
guest house, club or campsite, by whatever name called, grant of rights to use immovable property,
services for carrying out or co-ordination of construction work, including that of architects or interior
decorators, shall be the place where the immovable property is located or intended to be located.

(5) The place of supply of services supplied by way of admission to, or organisation of a cultural,
artistic, sporting, scientific, educational or entertainment event, or a celebration, conference, fair,
exhibition or similar events, and of services ancillary to such admission or organisation, shall be the
place where the event is actually held.

(6) Where any services referred to in sub-section (3) or sub-section (4) or sub-section (5) is supplied at
more than one location, including a location in the taxable territory, its place of supply shall be the
location in the taxable territory.

(7)  Where the services referred to in sub-section (3) or sub-section (4) or sub-section (5) are supplied
in more than one State or Union territory, the place of supply of such services shall be taken as being in
each of the respective States or Union territories and the value of such supplies specific to each State or
Union territory shall be in proportion to the value for services separately collected or determined in
terms of the contract or agreement entered into in this regard or, in the absence of such contract or
agreement, on such other basis as may be prescribed.

(8) The place of supply of the following services shall be the location of the supplier of services,
namely :-

(a) services supplied by a banking company, or a financial institution, or a non-banking financial
company, to account holders;

(b) intermediary services;

(c) services consisting of hiring of means of transport, including yachts but excluding aircrafts and
vessels, up to a period of one month.

Explanation. - For the purposes of this sub-section, the expression, -

(a) “account” means an account bearing interest to the depositor, and includes a non-resident
external account and a non-resident ordinary account;

(b) “banking company” shall have the same meaning as assigned to it under clause (a) of section 454
of the Reserve Bank of India Act, 1934 (2 of 1934);

(¢c) “financial institution” shall have the same meaning as assigned to it in clause (c) of section 45-1 of
the Reserve Bank of India Act, 1934 (2 of 1934);

(d) ‘“non-banking financial company” means, -

(i) a financial institution which is a company;

(ii) a non-banking institution which is a company and which has as its
principal business the receiving of deposits, under any scheme or
arrangement or in any other manner, or lending in any manner; or

(iii)  such other non-banking institution or class of such institutions, as
the Reserve Bank of India may, with the previous approval of the Central
Government and by notification in the Official Gazette, specify.
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/{9) * * */

(10) The place of supply in respect of passenger transportation services shall be the place where the
passenger embarks on the conveyance for a continuous journey.

(11) The place of supply of services provided on board a conveyance during the course of a passenger
transport operation, including services intended to be wholly or substantially consumed while on board,
shall be the first scheduled point of departure of that conveyance for the journey.

(12) The place of supply of online information and database access or retrieval services shall be the
location of the recipient of services.

Explanation. - For the purposes of this sub-section, person receiving such services shall be deemed to
be located in the taxable territory, if any two of the following non-contradictory conditions are satisfied,
namely :-

(a) the location of address presented by the recipient of services through internet is in the taxable
territory;

(b) the credit card or debit card or store value card or charge card or smart card or any other card by
which the recipient of services settles payment has been issued in the taxable territory;

(c) the billing address of the recipient of services is in the taxable territory;

(d) the internet protocol address of the device used by the recipient of services is in the taxable
territory;

(e) the bank of the recipient of services in which the account used for payment is maintained is in the
taxable territory; '

(f) the country code of the subscriber identity module card used by the recipient of services is of
taxable territory;

(g) the location of the fixed land line through which the service is received by the recipient is in the
taxable territory.

(13) In order to prevent double taxation or non-taxation of the supply of a service, or for the uniform
application of rules, the Government shall have the power to notify any description of services or
circumstances in which the place of supply shall be the place of effective use and enjoyment of a
service.”

10.4 In this background of the statutory provisions, | observe that
the appellant has entered into a Licence and Collaboration
Agreement with Bayer AG, Germany for the identification and
discovery of STING antagonists for the treatment of the
autoimmune disease, suitable for clinical development through the
performance of research programme. As per the terms of the
Agreement, Bayer AG would reimburse the respondent for
performing its part of the research activities i.e. synthesis and
testing of compounds. All the research activities are carried out by
the respondent at its principal place of business situated at Noida,
U.P., India which is recognised as the inhouse R & D unit by the
Ministry of Science and Technology, Department of Scientific and
Industrial Research. As such, in the nut-shell it can be summarized
that the appellant was doing scientific research and analysis on
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behalf of the service recipient and was submitting their findings to
them. These services were claimed as export of services.

10.5 Contra to these facts the appellant department has sought to
arrive at the Place of supply under Section 13(3)(b) of the IGST Act,
2017 to be in India. | observe that the provisions of said Section
13(3)(b) requires that :-

a. services supplied to an individual, represented either as the recipient of services or a person

acting on behalf of the recipient,

b.  which require the physical presence of the recipient or the person acting on_his behalf, with

the supplier for the supply of services

10.6 | find that against the above requirement of law, in the instant
case the services are not being provided to an individual as the
recipient of services and also, more importantly, the physical
presence of the recipient or the person acting on his behalf is not
at all required with the supplier of the services. | also observe that
the appellant department has failed to adduce any credible
evidence in the support of their contentions. | find that the
department is confusing between the place of performance of
service and the place of provision of services. In the instant case
the research is being done in India but the recipient is based in
Germany and accordingly by-virtue of sub-section (2) of Section 13
of the IGST Act, 2017 the place of supply shall Germany i.e. out-side
India.

10.7 Further, | find that the place of supply in the case of Research
and development services to pharmaceutical sector has been held
to be the location of the recipient of the services in the case of,
inter alia, Discovery and development of molecules by
pharmaceutical sector for medicinal use. (Refer para 1 and 2 of the
Table B annexed to thye Notification No. 04/2019-Integrated Tax
dated 03.09.2019. For ease of reference the relevant part of the
Notification reads as under :-

“Place of supply notified for R & D Services relating to Pharmaceutical Sector

In exercise of the powers conferred by sub-section (13) of section 13 of the Integrated
Goods and Services Tax Act, 2017 (13 of 2017), the Central Government, on being
satisfied that it is necessary in order to prevent double taxation or non-taxation of the
supply of a service, or for the uniform application of rules, on the recommendations of
the Council, hereby notifies following description of services or circumstances as
specified in Column (2) of the Table A, in which the place of supply shall be the place of
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effective use and enjoyment of a service as specified in the corresponding entry in
Column (3), namely :-

TABLE A
SI. No.| Description of services or Place of Supply
circumstances
@) 2) 3)
1 |Supply of research and The place of supply of services shall be

development services related |the location of the recipient of services
to pharmaceutical sector as |subject to fulfillment of the following
specified in Column (2) and |conditions :-

(3) from SI. No. 1 to 10 in
the Table B by a person (i) Supply of services from the taxable

located in taxable territory territory are provided as per a
to a person located in the contract between the service provider
non-taxable territory. located in taxable territory and

service recipient located in non-
taxable territory.

(ii) Such supply of services fulfills all
other conditions in the definition of
export of services, except sub- clause
(iii) provided at clause (6) of Section
2 of Integrated Goods and Services
Tax Act, 2017 (13 of 2017).

TABLE B
SI. No. Nature of Supply General Description of Supply
(1) 2) ()
1 Integrated discovery and This process involves discovery and
development development of molecules by
2 Integrated development \pharmaceutical sector for medicinal

use. The steps include designing of
compound, evaluation of the drug
metabolism, biological activity,
manufacture of target compounds,
stability study and long-term toxicology
impact.

2. This notification shall come into force on the st day of October, 2019.

[Notification No. 4/2019-1.T., dated 30-9-2019]

10.9. Accordingly, | hold that that thus, all the conditions prescribed
in section 2(6) of the IGST Act, 2017 stands satisfied in the present
case so as to bring the supply of services rendered by it to Bayer AG
within the scope of the ‘export of services’ as defined therein, and
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consequently, the two refund claims were correctly and justifiably
sanctioned by the impugned order by the Ld. Assistant
Commissioner and the impugned orders need no intervention.

ORDER

11. In view of the above discussion and findings, | hereby reject
both the appeals bearing No. 198/GST/APPL-NOIDA/NOI/2022-23
dated 29.03.2023 and 52/GST/APPL. NOIDA/NOI/2023-24 dated
03.07.2023filed filed by the department through the Assistant
Commissioner, CGST Division-VI, NOIDA as having no merit. The
orders no. 26 /R / AC'/ DIV.VI / N / 2022-23 ( Onlile RFD-06
N0.2C0909220196390 dated 15.09.2022 and 74 /R / AC/ DIV.VI/N
/2022-23 ( Online RFD-06 No0.ZG0901230036248 dated 04.01.2023
as passed by the Assistant Commissioner, CGST, Div-VI, Noida
sanctioning the two refund claims in the case of M/s Curadev
Pharma Pvt. Ltd., B-87, Sector-83, NOIDA, as just legal and proper

and need no intervention.
P

(DARPA AMRAWANSHI)
Joint Commissioner
CGST (Appeals), Noida

To,
%4\ \,M//s Curadev Pharma Pvt. Ltd., v
b o7 B-87, Sector-83,
é\@ NOIDA
a’ C. No. 198/GST/APPL-NOIDA/NOI/2022-23 dated
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